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ANTI-DUMPING LAW AND
THE TREATMENT OF NON-MARKET ECONOMIES
Pallavi Gopinatb*
Introduction
Anti-dumping law, contrary to popular belief, is not a recent development in the regulation of
international trade. The earliest forms of anti-dumping law have existed from the beginning of this
century However, while the concept and threat of dumping were identified, as with large areas of
international trade law, uniformity was missing. In order to overcome this problem, the anti-dumping
law as is followed today by most of the major trading nations, was adopted during the Uruguay Round
General Agreement on Tariffs and Trade ("GATT")'. However, the GATT/ World Trade Organization
("WTO") nations were essentially visualizing a law to govern relations between themselves. This leaves
an important area uncovered - relations with non-WTO members in situations of dumping. Most
non-market economies today are not members of the WTO.2 This leaves non-market economies
isolated in the world trade scenario. Since anti-dumping laws are the preferred mechanism for dealing
with international trade complaints involving unfair pricing, clearly borne out by the fact that the WTO
has 144 members today, simply ignoring and not trading with non-market economies is not an option.
Although China has now gained membership, membership for most of the countries in the
Commonwealth of Independent States ("CIS') seems a distant possibility. In addition to this, in both
the United States of America and India, the maximum numbers of dumping cases involve China.
This situation leaves scope for ambiguity sis-d-ms the procedure to be followed when these countries are
being investigated for dumping.
Certain points have to be kept in mind while considering data from domestic markets. Most nonmarket economies are former communist countries in the process of switching to capitalism, such as the
CIS countries, which constituted the former Union of Soviet Socialist Republics ("USSR"). However,
neither the Agreement on Implementation of Article VI of the General Agreement on Tariffs and Trade
19944, also referred to as the Anti-dumping Agreement, nor the GATT itself, contain any guidance, over
and above acknowledging that some special treatment might be needed for these countries. Therefore,

III Year,

B.A., LLB.(Hons.) Student, National Law School of India University. The author would like to thank
Professor A. Jayagovind for his guidance and inputs in the writing of this paper.
The General Agreement on Tanffi and Trad, at httpj//pacific.commerc.ubc.ca/trade/GATT.htm (last visited October
3,2002).
The Russian Federation, Ukraine, Azerbaijan, Armenia, Belarus, Kazakstan, Tajikistan, Uzbekistan, and the Federal
Republic of Yugoslavia are countries commonly acknowledged to be non-market economies; none of these are
members of the WTO, though all of them now have the status of observer governments.
As of August 2001, of the 93 and-dumping cases initiated so far by India, 42 involved China. SeePaes/ to go hat
India-Chine Trade Gana, at http//wmy.blonnetcom/businessline/2001/08/03/stories/01033201.htm, (last visited
October 5. 2002).

Additionally, the Anti-dumping Report

prepared by the World Trade

Organization (WTO)

secretariat

for the

period January 1 to June 30, 2001 had China heading the list of countries against whom anti-dumping
investigations have been initiated; there were 22 investigations against it. See T.S. Vishwanath, Rich Nations Shodid go
east on And-Dumpdg in the himesof Resdon, at http://www.cionline-org/news/ciinnews/2001/Dec/20Dec0lhnm,
(last visited October 5, 2002)
hrtp://www.wtoorg/english/tratope/adp-e/anidum2.htm, (last visited October 3, 2002).
MiiiFR et al., EiC ANTI-Duii.G Lvw - A CoutAsniTARY ON REctITATin 384/96 (1998).
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Trratmma of Non-Market Economies
member countries are left with the unusual problem of trying to devise methods to calculate the normal
value of imports from these countries.
Today, most countries broadly base their anti-dumping law relating to non-market economies on either
the United States ("US") model or the European Union ("EU") model. There are certain lacunae in
both models. One such important lacuna relates to transitional economies. There has always been a
debate about the determination of whether a country is a non-market economy or an economy in
transition." This debate was especially pronounced in the context of China at the threshold of its
membership to the WTO. The question then arises as to whether economies in transition deserve
different treatment from non-market economies or whether both should continue to receive the same
treatment till they become market economies This paper aims at an overview of the law relating to antdumping with regard to non-market economies in two legal regimes, ti., the EU and India, and
assesses the shortcomings of and the relationship between these systems.

GATT to WTO, and Anti-dumping Law Relating to Non-Market Economies
under the GATT Agreement
World trade is largely based on a principle of quidpro quo. In return for access to the markets of other
countries, each country accepts competition in its home market. In a time of expanding world trade, it
remains virtually impossible for a country to cut itself off from this growing web. In times of economic
recession and slowdown, producers within a country find it hard to sell and face plummeting prices.
This can have two consequences - heavy losses and the abandonment of lines of production. It is at
times like this that the advantages of international trade are obvious. However, successive recessions and
crises have made it important to also determine the rules of international trade In simple terms,
dumping happens when an exporter sells a product for export at a lower price than when selling the
same or similar product in the domestic market. This is the basic rule', and various other rules are
derived from this rule to suit exceptional circumstances.

The History of Anti-dumping Law
Anti-dumping law originated in the beginning of the twentieth century. Canada was the first country to
introduce anti-dumping legislation in 1904." This was subsequently followed by other trading nations,
for instance, Australia in 19060 and New Zealand in 1905". The basic object of these anti-dumping
laws was to control the import of cheap goods, which would adversely affect domestic economies, as
well as to prevent a general increase in tariffs. During the inter-War period, many countries adopted
some kind of special legislation to prevent dumping The various quota tactics were clearly ineffective but
before a cohesive solution could be reached, the Second World War broke out. After the War, it was
decided that three kinds of organizations should be established - a central bank, a development bank
and a trade organization. The first two materialized in the form of the International Monetary Fund
Robert H_ Lantz, The Senarb For Couec- Triaia Of Non-marker Economies In Transiton Under Urniod Sta/e
AntidnmpigsAndContnrvidng 0D LAws, 10 Axi. UJ. INTL L. & PoL- 993, 1008 (1995).
CAVE STANSxoK & PIiP BsEN.-aEY, DUvinNG AND SUBsiDiEs 1 (1996).

Article 2.1 of the Agreement on Implementation af Article VI of the General Agreement on Tariffs And Trade
1994.
An Act to Amend the Customs Tariff, 1897,4 Edw VIII, I Canada Statutes 11 (1904).
The Act was called the Industries Preservation Act of 1906.
This Act was called the Agricultural Implement Manufacture, Importation and Sale Act, 1905.
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("IMF") and the World Bank. However, a world trade organization didn't materialize until (attempts to
form an Intermational Trade Organization ("ITO") failed" much later when the GAIT charter was
envisaged. The GATT was originally merely in the nature of an interim agreement which extended the
most-favoured nation principle on a multilateral basis, instead of as a bilateral agreement." It was
signed in 1947. The marked change was that every type of government economic regulation had to take
into account international obligations as well. An era of economic isolation had ended.
Subsequent to the signing of the GATT, various Rounds for negotiations between the Parties to the
Agreement were conducted. The Kennedy Round or the Sixth Round of multilateral trade negotiations
was held between 1963 and 1967." It was at this Round that the need to formulate a code to regulate
anti-dumping measures was first realized. The consequence was the Kennedy Round Anti-dumping
Code, also known as the Agreement on Implementation of Article VI of the GATT. The Code
primarily sought to compel countries to bring their national laws within the Code. Some degree of
uniformity was achieved through the Code. The Tokyo Round (the seventh major round of
negotiations that began in 1973) was basically in order to negotiate a series of supplementary
agreements, each of which addressed a separate trade barrier. Each of these independent agreements was
optional." The And-dumping Agreement, as it exists today, is one of the agreements that was
formulated at this Round, The eighth round was the Uruguay Round, which finally resulted in the birth
of the World Trade Organization. This Round reacted to the problems created by the Tokyo Round,
and a very different agreement was adopted. The WTO came into effect on January 1, 1995."
Subsequently, a large number of countries (as of 1 January 2002, the number was 14 4 ") have sought
and gained membership to the Organization. Many countries are seeking to revamp their national
economies, so that they can gain membership. A number of countries have been declared observer
guvernments, which is a first step towards granting them full membership, while also giving them time
to implement economic changes." Membership of the WTO entails acceptance of a package of
agreements, such as the Anni-dumping Agreement, the Agreement on Agriculture, the Agreement on
Phytosanitary Measures and so on, all of which must be accepted by member countries. The Agreement

"

After the GATT wag signed in 1947. a charter was put forward for the setting up of the ITO under the

auspices

of

the United Nations. Fifty nations signed the charter in Havana in 1948, but it was never subsequently ratified by
the required number of countries. See Inernational Trade Oranisardon, at httpi//www.xrfer.com/enry/445579 (last
visited November 9, 2002).
" GATT, sipra note 1.
" The Round resulted in an agreement that reduced the prevailing tariff levelis maintained by developed countries
on industrial products by about one-third, an Anti-Dumping Code, and an laternational Wheat Agreement

1

There were thirteen agreements at this Round. Except for two agreements, all the others became mandator for all
WTO members. The two agreements that are still optional are the Agreement on Trade in Civil aircraft and
Agreement in Government Procurement. These two are referred to as plurilateral agreements. Sir Phmnloteralr: of
Afinowi fntrres at
http://wwtorg/nghsh/thewto/whatic/ti..e/grm9_shtm
(lass visited October 3,
2002).
Most of the agreements were replaced during the Uruguay Round- The important ones among these were the
Agreement on Implementation of Article VI of the General Agreement on Tariffs and Trade (Anti-dumping
Code), the Agreement on Implementation of Article VII of the General Agreement on Tariffs and Trade (Customs
Valuation Code), the Agreement on Import Licensing Procedures, and the Agreement on Interpretation and
Application of Aricles VI, XVI and XXIII of the General Agreement on Tariffs and Trade (Subsidies Code).
For an introduction to the evolution of the WTO see JoHN H. JACKSON, THE JLrsoPRLDEscE or GATT Amn THE WTO
455 (2000).
Se World Thnk Orpwaniion, at http://wwwwrnorg (list visited November 9, 2002).
kL
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Treatment of Non-Market Economies
on the Implementation of Article VI of the GATT, 1994, which was issued from the Uruguay Round,
is the agreement that is presently followed." It is more detailed than previous agreements and the idea
was to improve upon the Agreement arrived upon at the Tokyo Round.
Dumping is usually characterized as monopolizing or predatory, in order to justify the imposition of
anti-dumping duties. There is a need to protect recently established industries; Equally, there is a need to
establish temporary protection of an established industry with a long record of successful survival, if
such an industry is threatened by foreign competition of an abnormal and temporary character? Such
dumping can threaten domestic producers greatly, especially in smaller markets. However, the antidumping law, as it exists today, is open to a lot of criticism. One of the more controversial areas is the
treatment of non-market economies, and the use of analogue countries for the determination of
normal value. However, the fact remains that even the simple existence of anti-dumping laws, as well as
the procedure for making a complaint allays the fears of the domestic industry, and enhances the growth
of free trade. A large proportion of resistance to removing barriers to international trade comes from
small producers who fear that they will be unable to resist unfair competition. Therefore, the idea that
some form of protection exists assuages these fears. Lobbies in India such as the Bombay Club have
always sought protection from the consequences of WTO-driven imports?
Article VI of the GATT Agreement (on which the Anti- dumping Agreement is based) does not mention
non-market economies at all, or the nature of treatment to be accorded to them. From time to time,
interpretative notes have been added to Article VI, and these recognize that certain special and complex
difficulties may exist in price comparability for such countries. One such note to paragraph 1 states that:
't is recognied that in the case of imports from a country which has a complete or substantaly
complete monopoy on its trade and where all domestic pces are fixed by the State, special
dgmf/ies may exist in determining price comparabi/ly for the purposes of paragraph 1, and in
such cases importing contracting pares may fid it necessary to take int accont the possibi4y
that a strict comparison with domestic prices in such a country may not always be appropriate."
The note says that in such cases, special difficulties may exist in determining price comparability; there is
no specific guidance as to what these special difficulties might be. The note was inserted so that countries
could make appropriate provisions for non-market economies without actually amending the text of
the GATT. In the absence of guidance, the interpretation has been used to vest discretion in domestic
authorities with regard to the treatment of non-market economies. Most countries use this provision to
justify special provisions in their laws. Countries that apply anti-dumping measures use this note as
the basis for using special methodologies for determining the normal value of exports from nonmarket economies. For instance, India has enacted rules to the Customs Tariff Act, 1975, with regard

Hereinafter referred to as the Anti-dumping Agreement. This agreement is based on Article VI of the GATT
Agreement, which discusses the various aspects of dumping.
supra note 7, at 6.
2' STANasooK & BENTL,
1 Peter D. Sutherland, Concharg ihe Urgwy Round Creahn the New Archiecture of Trade fir the Global Economy, 24
Fasonal INtL L.J. 15 (2000).
"

Sn

C.L. Rao,, The Nadonakst Argument against Foreigu Imitiment is £4-SelrnA,

at http://wwtelegraphindia.com/

1020909/asp/opinion/story_1 160467 asp (ast visited December 10, 2002).
' The Second Supplementary Provision to paragraph I of Article VI in Annexure I to GATI 1994. See MLun-.s et al.,
supm note 5, at 154 (1998).
" Some of these countries are Brazil, Egypt, the countries of the European Union, India, Israel, Republic of Korea,
Malaysia, Peru, Poland, Singapore, South Africa, and the United States.
2 WTO IN THE NEw MILLENtuM 368 (Arun Goyal ed., MVIRDC World Trade Centre 2000).
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to non-market economies. Various methodologies are applied by different legal regimes and these will
be compared during the course of this paper.
The Anti-dumping Agreement does not discuss the question of the normal value of exports from nonmarket economies. Article 2.7, however, refers to the Second Supplementary Provision.6 Article 2.7 states
"ThirAtide is witboutprudiceto paragraph I of Aride VI in Annex 1 to the GATT 1994." Normal value is
the term used to describe the price of the product that is considered to be a fair price. Normal value is usually
calculated on the basis of the price actually paid in the domestic market?' The methodology for this is
prescribed in the Anti-dumping Agreement andis followed by the authorities which calculate the margin
of dumping in different countries, for instance, the Designated Authority C'DA') in India or the United
States Commerce Department ("DOC"). The Anti-dumping Agreement also prescribes certain alternate
ways of calculating normal value, where the sales are insufficient or are below cost. However none of these
methods are applicable to non-market economies? Normally, countries use two methods in order to
determine the normal value in the case of non-market economies. The first method is to identify an
analogue third country from which a company can be selected, whose prices and costs can be used as a proxy
for the non-market economy The second method is to identify the actual inputs used in producing the
product in the non-market economy, and impose market economy values on such inputs?' These two
methods are commonly utilized by most countries under the WTO regime, as will be seen from the
following assessment of different legal regimes.

What is a Non-Market Economy? How is it Understood in Different Legal
Regimes?
Sometimes, even though a country is deemed a non-market economy by a particular legal regime, it may not
strict be a non-market economy. Between the extremes of market and non-market, there also exists the
concept of a "transitional economy"' These are economies that do not have a substantially complete
monopoly, nor are all the domestic prices fixed by the state. However, these characteristics may have existed
in the economy previously, and it may still retain some features of non-market economies, such as partial
price control, agricultural subsidies, etc. There are two reasons why it is important to be able to define and
identify a non-market economy. The first and most obvious reason is to ascertain whether the relevant law
relating to non-market economies may be applicable. The second reason is with regard to the choice of the
analogue country If a country is a non-market economy, it must be identified, so that it is not used as an
analogue country in a case involving some other non-market economy. An important feature that results in
a country being deemed a non-market economy is if the prices within that country are not the result of
market forces. This is particularly so in cases where the product under consideration is subject to a total or
near monopoly of the state, or if ll domestic prices are fixed by the state." These conditions are met if the
market forces do not exist during the period of investigation for dumping, either by virtue of a general
fixing of prices or at least by a fixing of prices for that particular product? However, the anti-dumping
Article 2 of the Anti-dumping Agreement.
Curn SEVSwmON THE GwDAL A-N-DUvMING HANDBOOK 25 (1999).
See Article 2.2 of the Ani-dumping Agreement.
These methods have not been not stated anywhere, but have merely evolved through practice- For instance, the
USL uses both, while preferring the factors of production method.
For a discussion on transitional economies ser Sutherland, pe note 21.
Muum.s edal, sqym note 5, at 154.
In cases where a former non-market economy is gradually liberaliang, usually a general system of fixing prices is
lifted, but many sectors may still be under extensive government control
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authorities in most countries came to realize that it was tedious to determine the status of a country as a
market economy or a non-market economy every time an anti-dumping investigation was initiated.
Therefore, it is now common practice to enumerate certain countries that are considered non-market
economies. This method is followed in India and in the Eli where non-market economies are listed."
Such a rule speeds up matters, but on the other hand, it reduces flexibility, and is less sensitive to changes in
these economies, because once a list is compiled and released, such as in India, it is rarely amended
thereafter. For instance, even though China has now been a member of the WTO for nearly ten months, it
has not been removed from the list of non-market economies in India. Changes in the economic structure
of former communist countries and other state-controlled economies are not periodically assessed.
The European Experience
The anti-dumping authorities of the European Community ("EC") have very wide discretionary
powers in determining the normal value in the case of allegedly dumped imports from non-market
economies?' By reference to Council Regulation (EC) No. 519/94", the Community enumerates the
countries that are to be treated as non-market economies for the application of anti-dumping law.3
However this list of nineteen countries is inclusive, not exhaustive, i.e., merely because a country is not
on the list, it does not mean it is not a non-market economy. Article 2(7) of Regulation (EC) No.384/96
provides that non-market economies include those to which Regulation (EC) No. 519/94 applies,
thereby not limiting the number of countries that may be considered as non-market economies? In
addition to this, as mentioned before, there are the transitional economies. The EC, like other countries
following the Anti-dumping Agreement, does not deem these as non-market economies. Their status is
decided on a case-by-case basis. For instance, in the case of Ura from the Cech and Slovak Repubicsm, the
Community Authorities decided to examine whether prices and costs of producers were still influenced
by the continuation of historical links between state-owned companies. It was necessary to determine
this because the existence of such links would have meant that prices and costs were not in the ordinary
course of trade, and consequendy, the normal value would have had to be adjusted or substituted. The
European Commission found that there were no such links." Neither the Czech Republic nor the
Slovak Republic is on the EC's list of non-market economies. However, if another matter pertainung to
another industry arises, authorities would once again decide the status based on the facts before them.
In the cases of Semires v. Directeurde .rservces des doranes de Srasbourg, and Neotype Trchmashexport GmbH

0 In

India, the countries are listed in Paragraph 8 of Annexure I to the Customs Tariff (Identification, Assessment
and Collection of Anti-dumping Duty on Dumped Articles and for Determination of Injury) Rules, 1995. This
paragraph was inserted by Customs Notification Na28/2001-Cus(N.T), dated May 31 2001.
Enwtia Vrniuisr & PAct. WAR, EC ANnI-DuipiNc LU' Axo PRAcncs 199 (1996).
The Lest of the Regulation is available al hap://www.iue.it/LAW/globalisation/documenti/ecreg_519-94.htm,
(last visited September 22, 2002).
These countries are Albania, Armenia, Azerbaijan, Belarus, The People's Republic of China, Estonia, Latvia,
Lithuania, Georgia, Kazakhstan, North Korea, Kyrgy.stan, Moldova, Mongolia, Russia, Turkmenistan, Ukraine,
Uzbekistan, and Vietnam. The Regulation does not specify reason why these countries have been enumerated or as

to

why they have been made non-market economies.

Regulation (EC) No. 519/94 merely indicates that the countries listed therein are invariably treated as non-market
economies.
OJ L49 4.3.95, p.1, iedfsw, supro note 5, at 46.

[1990] ECR I-3027, dedfinm, spra note 7, at 154.
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v. Commission and Coman?', it was decided that the former Yugoslavia could he considered a market
economy; however, like in the previous case, in future cases, this will be decided based on the facts in the
other situations. Another such example is Cuba. Although it is not on the list of non-marke
economies, it is likely to be treated as a non-market economy in a dumping case.
The US does not have an enumeration of countries, and the incidence of and-dumping actions against
the countries in the EC list is much lower in the US. This could, logically, mean one of two things;
either that the enumeration of countries is undesirable because it is akin to laying the foundation of a
witch-hunt, and anti-dumping actions are initiated en masse against these countries with or without any
basis; or that, aternatively, it is desirable, because it is much easier to apply the rules to these countries.
The latter alternative means that more actions are initiated because an enumeration exists and there is no
need for a case-by-case assessment, and that therefore, the process is far less tedious and controversial.
The second rationale is the more consistently followed one in most of the important trading nations
under the Anti-dumping Agreement, as is indicated by the fact that all the EU countries follow the
enumeration system. There have been proposals to amend US laws to introduce the same features as the
43
EC law with regard to non-market economies.
The calculation of normal value in the case of non-market economies in European law is now
examined, in order to compare it to Indian practice. The aim of Article 2(7) of Regulation (EC) Na384/
96 has been determined as being to avoid the use of prices and costs that are not dictated by market
forces." The Article gives a choice of four ways of calculating normal value if the producer is from a
non-market economy These are the domestic price in a market economy third country, the price for
exports from such a third country to other countries including the EC, " the constructed value in such a
third country, and if none of these is applicable, then the authorities may use the price actually paid or
payable in the EC subject to suitable adjustment for a reasonable profit margin. Except for the last
option, all the options involve the use of a third country market economy. Such a country, on the basis
of whose prices or costs plus profit normal value is determined, is called an analogue or surrogate
country. The most commonly used method, which is relied upon in the vast majority of cases, is the
domestic price approach, because access to export prices and construction of the value arc complicated
processes. I ris usually discarded only when it is proved that domestic prices are unreliable." There is, of
course, a fundamental presumption here that the non-market economy can never have a competitive
advantage greater than that possessed by the surrogate country that is being used to determine normal
value. In the case of Magnesite (caustic-burned)fnm China", the Commission stated that it was uncertain
if such advantages actually existed, and that it could not be said that even if they existed, they were not
counterbalanced by competitive disadvantages and, therefore, reflected in the normal value. Furthermore,

[19901 ECR I-2945, ildfuw, npm note 5, at 154.
*

STANanoaK & Brmn.v, mpmn note 7, at 47.

urp note 34, at 199.
Muttss e/la, supra note 5, at 154.
There is a basic problem with this approach when the analogue market economy is also being investigated, which
is that the analogue country exporting to the country where the anti-dumping action has been initiated, may also
be dumping- This has been found to happen in a few cases and therefore, this approach is generally avoided with
regard to such countries.
Unreliability could be by reason of insufficient sales, monopoly, high kevels of government protection. ete
119514) 01 L66/ 32, wadftw, npr note 5. at 263.

SVEnirSr & WAR,
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if competitive advantages were to be included, then it would mean relying on data (costs and resource
allocations) from the non-market economy, which would defeat the purpose of having an independent
procedure in case of non-market economies." Effectively, this would mean that if China were to claim
that it has a competitive advantage in the production of caustic-burned magnesite, in terms of cheap
fuel or abundant raw material, China's data with regard to the factors leading to such an advantage
would have to be relied upon predominantly. Therefore, if there were government subsidies is-d-zir fuel
in China, such data would be unreliable in itself. There is wide discretion in the choice of the analogue
country Article 2(7) provides that the country should not be chosen in an unreasonable and
inappropriate manner. There are no guidelines as to what would be unreasonable or inappropriate.
Regulation (EQ No.384/96 does not lay down any guidelines for the choice of an analogue country.
Though not laid down in law, in practice, the complaint must include a suggestion about the analogue
country to be used.4 In some cases, the authorities request information from several possible analogue
countries in order to analyze the data provided, and to see which one provides the most suitable
information in terms of quantity of production, market conditions, availability of raw materials, etc.5"
Once the analogue country is chosen, the Regulation provides that parties to the investigation must be
given ten days to respond to the choice." EC authorities are required to give reasons for their choice, as
well as reasons for not accepting the analogue suggested by the exporters, if any." This is because the
decision of the authorities, with regard to the surrogate country, is subject to review by the European
Court of Justice. The criteria considered by EC authorities, as of today, are the representativeness of
the market concerned, in terms of the size of the market and the volume of transactions t , openness
of the market in terms of the competitive features present therein, and access to raw materials. The last
factor means that an analogue country cannot be chosen where there is a significant difference in the
availability of raw materials. Therefore, while China's claim of a competitive advantage with regard to the
availability of fuel would not be entertained, the analogue must also have fuel available in similar
quantities. Small factors such as minor differences between the products (for example, designs in a case
of dumping of cotton garments) will not be considered for the purposes of determining the analogue
country. The EC uses a sectoral approach to determine whether a country can be a surrogate, i.e., it would
compare the magnesite industry of China with the magnesite industries of possible surrogates. The US,
on the other hand, looks at macroeconomic criteria, Le., it would consider general economic controls,

" No adjustments are made for special conditions existing in the non-market economy. There can always be a
contention that certain special differences exist between the non-market economy and any analogue country that
is chosen. The fact remains that in the case of any state-run economy, an on-the-spot investigation is difficult to
conduct and relying on data without such an investigation defeats the purpose of declaring such a country as a
non-market economy. Therefore, the normal value is computed without regard to any infrastructural or natural
advantages/disadvantages that may allegedly exist. Regulation (C) No.384/96 provides for the computation of
normal value without adjustments.
"
STA(BROOK & BENnE, nom note 7, at 48.

"
"
'

A great deal of controversy has resulted out of the ten-day provision because it is believed that such a time
period creates a bias against foreign respondents because the authorities would have had a much longer time
period at their disposal to decide upon the merits of the analogue country.
STANBROOK & Br-wrry,, Apo note 7, at 49.
S Pouaium Chloride fwo Bermf Rssia amd Ukne, OJ L80, 24.3.94, p.1, diedfiw, id.
The volume of transactions used in the analogue country to determine normal value should be equal to at least
5% of the quantity of exports from the non-market economy
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and the extent of liberalization of the economy and keep this in mind as well. The US generally chooseu
India or Pakistan as surrogates to China. 5
In an investigation that involves both non-market economics and market economies, instead of using
an analogue country, it suffices to simply use information from one of the market countries, which is
under investigation." This has been incorporated as a time-saving measure in investigations. However
as mentioned before', this is not used when the approach is to measure export prices from a third
country under investigation; this is because there is always a possibility that the third country is also
dumping For instance, if India and China were being investigated for the dumping of commodity X
by the DOC, if all the criteria were met, the authorities would normally take India's production figures
for China as well. However, if the method chosen is to take India's export values to the EU and
compare it to export values in the US, then India's figures will be restricted to the investigation
concerning India and will not be used for China, because there is always the possibility that India might
be dumping in the EU as well. This would skew the results of the entire investigation. While choosing
the analogue country, administrative convenience is also of paramount importance; like in other
economic matters, speed is of the essence in anti-dumping investigations. It is necessary to choose a
country whose authorities will cooperate and facilitate the obtaining of data. In addition to this, merely
because there are some government regulations in the analogue country, the EC will not decide that this
reflects the lack of competitive conditions. It deems it necessary to determine whether such regulations
undermine competitiveness or not." In effect, a lot of discretion vests in the EC authorities in the
choice of the analogue.'
Certain criteria are treated as irrelevant while choosing an analogue country. These include the absence of
imports of the concerned product into the analogue country, the fact that the cooperating producer has
ceased production after the period of investigation, and the comparability of the level of economic
development in the exporting country concerned and the analogue country These factors do not directly
influence the viability of a certain country as a surrogate. However, the US would consider a macroeconomic feature like the overall level of economic development. In this, the EC differs from the US.
Since 1991, the EC has, as a matter of policy, decided that it will impose a uniform anti-dumping duty
on exports from non-market economies, depending on the country from which the exports originate.
This is because the European Commission has decided that individual treatment is not a requirement
of the basic regulation, and that, in the case of non-market economics, it is difficult to ascertain whether
an exporting company has independence from the state, both in law and in fact. Therefore, there are no
exporter-specific duties in the European context. However, where a company can completely prove its
independence, the Commission allows for the determination of an individual dumping margin." In

Lei Yu, Jide of Law' or Rutk of Proteclionism- Anii-Dmping Practices Tonwrd Cina and Tbe IITO Dispute Selement iew, 1
Coutei. J AsIAN L. 293 (2002).
* This practice is now codified in Article 2(7) of Regulation (EC) No.384/96.
Supra note 45.
" VERMLtttsr & WAR, supra note 34, at 202.
The position appears to be that that authorities in the EC like the DA in India are treated as quasi-judicial and are
assumed to be fair while weighing the interests of the domestic industry is-d-nis importers. An aspersion cast on
the use of discretion would be in the nature of mala fides rather than nemo jhdex, i.e., an abuse of administrative
discretion, because the DA is not really a judge in his own cause. Although he is a government official, in his
capacity as a DA, he is a quasi-judicial authority.
MUuLER et al., rnpra note 5, at 164.
" Certain Magnetic Disks from Japan, Taiwan and China, {1993) Oj- L95/5, ded frm, snpm note 34, at 207.
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April 1998, the New Anti-dumping Rule replaced Article 2(7) and introduced a new case-by-case
approach to the EU anti-dumping practice against China and Russia.' However, it was proved very
difficult for Chinese undertakings to benefit from this, as is borne out by the fact that until April 2000,
only three out of twenty-seven Chinese applicants were allowed to benefit from this treatment. These
undertakings were wholly owned foreign subsidiaries of companies established outside China; the
general impression retained is that there is an inherent prejudice against Chinese undertakings.' This is
also a part of the rigidity aspect because it has led to the belief that once a country is classified as a nonmarket economy, it has to discharge an excessively harsh burden to be treated otherwise. The
Commission considers eight criteria" in order to decide whether a company is independent or not.
These are convertibility of earnings, degree of foreign investment, prices of raw materials, bargaining
power of employers and employees, degree of government control over management, ownership of
land, ownership of enterprise, and establishment of export prices. Most Chinese undertakings are still
subject to the treatment accorded to non-market economies. The criteria have primarily benefited joint
ventures and subsidiaries of foreign companies. " The European model has, by and large, been the
basis for Indian anti-dumping law. Of course, notwithstanding the discriminatory regime against nonmarket economies, the European situation stands apart because a large number of these economies are
situated in Eastern Europe and are seeking integration into the EU.
Indian Anti-dumping Law and Non-Market Economies
Most non-market economies are not members of the WTO. The implication of this is that they do not
have to be treated in accordance with the Anti-dumping Agreement. Therefore, member countries can
follow whatever methodology they deem fit when computing the normal value in the case of these
countries. It is, therefore, relevant to see the methodology that India has chosen to apply. The
introduction of a special methodology to determine the normal value of imports from non-market
economies into the country is a recent development in Indian anti-dumping law. Indian anti-dumping
law is incorporated in Sections 9A, 9AA, 9B, and 9C of the Customs Tariff Act of 1975. These Sections
were inserted into the statute after the Anti-dumping Agreement was formalized, so that India could
incorporate the principles of the Agreement into its domestic law These Sections are generously
supplemented by the Customs Tariff (Identification, Assessment and Collection of Anti-dumping
Duty on Dumped Articles and for Determination of Injury) Rules, 1995 ("the Rules'".
Section 9A (1)(c) of the Act defines "normal value" as:
"..the comparable pnce, in the ordinary course of trade,for the like ar/ice, when meantfir
consumption in the exporting countr' or territory as determined in accordance with the rules
made under sub-section (6)."
This Section mentions how normal value should be calculated, in case there are no sales of the product
in the ordinary course of trade in the domestic market of the exporting country, or when the particular
market situation or low volumes of sales do not allow proper comparison. However, the Section says
nothing about the calculation of normal value for non-market economies in particular. There is no
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Council Regulation 905/98. See aso H4ongliu Gong, Legal Strategies for Challengingbhe Curren EU And-Dwmpiu
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Olivier Prost & Song Li Wei, Chinas Accession To The
Hon Will Thir Benefit European UndertakiWgt, 24 FoRnHsu.I

IVTO:

INrt L.J 554, 563 (2000),
"

Vn.auisr & WAR, npro note 34, at 208.

Frost & Wei, supra note 63, at 566.
P

61

Vol. 14

Artdent BarRetew

2002

method of computaton suggested for a situation where the figures of the exporting country are
absolutely unusable, i.e., when neither prices nor costs are reliable. Till 1999, there was no provision
regarding the computation of normal value for non-marker economies. Since August 1999, by an
amendment to the Rules, construction of value is allowed for determining the normal value of imports
from non-market economies." The amendment specifies that the normal value in the country of
export in the case of non-market economies should be ignored altogether. The amendmentt is in
paragraph 7 of Annexure I. It reads as follows:
"7. In case of importsjfam non-market economy countries normal value shall be determined on
the basis of the price or wotructed wndne in a market economy third country to other countnies,
including India, or where it it not possible, on any other reasonable basis, including the price
actual paid or payable in India for the kke product, du# austed f necessary, to include a
reasonableprofit magn. An appropriatemarket economy third country shall be seketed by the
designated authorie in a reasonable manner, keeping in view the levl of devlopment of the
county concerned and the product wancrned" and due account shall be taken of any reiable
information made available at the time of the selection. Account shall also be taken of nithin
time lmits; where appropriate, of the investjgadon if any made in similar matter in raspect of
any other market economy third country The parties to the investgadion shall be informed
without unreasonable delay the aforesaid selection of the market ecnomy third country and
shall be given a reasonableperiod of time to ofer their commentr."
By further amendment to the Rules, by a notification-dated May 31, 20010, paragraph 8 now defines a
non-market economy. A non-market economy is every country listed in the note to this paragraph, and
includes any country that the DA determines and "uskh does not operateon marketprinafks of cost orpricig
structres,so that sales of merchandise in such country do not relct the fairvalue of the merchandise." The newly
added paragraph 8 lays down four factors to be considered by the DA, while determining a non-market
economy. These include various objective criteria ranging from distortion in the production costs to
carrying out of exchange rate conversions at the market rate. While all these guidelines clarify and
facilitate the determination of a non-market economy, the enumeration of non-market economie', in
a manner similar to the EC, is unprecedented in the Indian context.' The fact that China and Russia
have been included in the list of non-market economies that have been specified by the Government for
the purposes of anti-dumping rules was expected to have a significant bearing on anti-dumping

WTO I-, THE NEr Nmh.-NILEi, Ilqtm note 25, at 368.
" Inserted by a notification on July 15, 1999.
"
The Additional Secretary to the Government of India in the Ministry of Commerce is the Designated Authorit
for the purposes of the Anti-dumping Rules.
This phrase was inserted by an amendment to the Rules by a notification dated May 31, 2001.
Customs Notification No.28/2001-Cus (N.T.).
The countries enumerated are China, North Korea, Ukraine. Uzbekistan, Albania, Armenia, Azerbaijan, Belarus,
Turkmenistan, Russia, Georgia, Kazakhstan, Kyrgystan, Moldova, Mongolia and Vietnam.
In the case of Pig Iron Mffis. Arrn. %, O, (2000 (116) E.L.T. 67), which was a pre-enumeration decision, one of the
contentions for the appellant was to discard the data regarding normal value supplied from Chins and use data
from India, as India may he considered an analogue country. The DA substantiated as to how China was a nonmarket economy and stated that its cost and pricing data were unreliabc. While the Customs, Excise and Gold
Control Appellate Tribunal accepted this argument and rejected domestic sale prices from China, it would not
have been necessary, post- enumeration, for the DA to prove that China was a non-market economy. See ab India
-

Refwtory Maker Associaiion v. 1-4, (2000 (119) E..LT. 319) wherein it was

accepted

that China was not a market

economy, and that prices were distorted by providing subsidies and offering administered prices,
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investigations initiated against exports from these two countries because, at the time of inclusion and
even as of today, the highest percentage of dumped imports in India is from China, and Russia also
faces a large number of anti-dumping investigations.
China has recently acquired membership of the WTO on December 11, 2001, but membership for the
other countries mentioned in the list, such as the CIS countries, does not appear to be immediately
forthcoming. The general principle is that once a country becomes a member of the WTO, it cannot be
declared a non-market economy and treated differently from other member states,7 Therefore, the trade
policy division in the commerce department recommended that these countries be declared non-market
economies." Once these countries become members of the WTO, India will, in all probability, be
unable to take any special measures against them. The notification allows that, in the case of China and
Russia, in view of the changing economic conditions, if the exporter, on the basis of sufficient evidence
in writing, can show that market conditions prevail in that country, the DA may apply the principles
relating to market economies.' Apart from this, any country mentioned in the note, which wishes to
establish that it is a market economy as per the criteria in paragraph 8, can provide all the necessary
information, and the DA will take due account of it. Therefore the rules distinguish between Russia and
China on the one hand, and other non-market economies on the other. This is permissible only because
India has no obligations zir-d-mis these countries under the WTO. There is no requirement to treat all of
them at par; the rules can be discriminatory because they are in the nature of bilateral trading conditions.
Non-market economies other than Russia and China trade with India knowing that they are governed
by the Rules. As can be seen from paragraph 7 of the Rules, the methods of calculation of normal
value are based on the European model. The guidelines given for determining a non-market economy
were initially inadequate because they were vague, but the recent amendment has laid down various
improved and objective criteria. The special allowance with regard to China and Russia is especially
relevant with regard to the Chinese policy of opening up to the outside world.
Some Perspectives from American Law
It would be useful at this stage to briefly look at American anti-dumping law with regard to non-market
economies. The US is a signatory to the GATT and subsequently attempted to incorporate the GATT
Anti-dumping Code, negotiated in 1979 during the Tokyo Round, and subsequently, the 1994
Agreement on Implementation of Article VI of the GATT, into its laws. The former was incorporated
by the Trade Agreements Act of 1979, which repealed the 1921 Anti-dumping Act, and the latter by the
Uruguay Round Agreements Act, 1994. While the 1979 Act made a number of significant procedural
changes, the substantive provisions of the 1921 Act remained more or less the same. Finally, in the 1994
Act, Congress revised the anti-dumping rules as a whole, to achieve consistency with the Anti-dumping
Agreement. The United States follows a bifurcated enforcement mechanism to implement antidumping laws. The DOC determines the amount of dumping, if any, and the International Trade
Commission ("ITC") determines whether the dumping harms an American domestic industry.

"

'

This is on the basis of the principle that all Member States are bound by the most-favoured nation principle asidni other Member State. Therefore, no country can be treated as a non-market economy, because the Antidumping Agreement makes no provision for such a qualification, However, this principle has been deviated from
in the case of China, indicating that the same may be done in the future as well, Infra note 89,
G. Ganopathy Subramaniasm, India Decares China, RnnwaNen-morke Evnomes, TiE Ero-nanc Tiss, June 22, 2001 at 1.
This is to allow these two countries to dispute the presumption of non-market economy conditions against them.
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American law defines the foreign market value or normal value in three ways;' firstly, as the price charged by
the foreign producer on sales in the producer's home market; secondly, as the price charged on exports to a
third country; and lastly, as the costs of production in addition to a profit, which are used if neither of the
first two prices is considered adequate. Prior to 1980, the task of determining the margin of dumping was
given to the Department of the Treasury, and thereafter, it was handed over to the DOC. In 1969, the
Treasury announced a special methodology for dealing with non-market economics for the first time."
The method adopted was that the surrogate country, which was a market-oriented country at
approximately the same level of economic development as the allegedly dumping non-market economy,
was pinpointed. The DOC would take the list of inputs to the surrogate country and price each input on
the market of the surrogate country. This method had to be revised in 1975 with regard to a dumping
investigation involving Electnc 6f Cars Frnm Poland" The new method devised was that the amount of
each factor input of the manufacturer from the non-market economy would be determined, and the cost
of each factor input would be taken from a market economy country. As per the Trade Agreements Act of
1979, Congress included the factors of production approach, as the method in the Go4fCar case came to be
called, as an alternative to be used in cases where it was impossible to find an appropriate surrogate.
Subsequently, new provisions with regard to non-market economies were included in the 1988 Trade Act.
The first definition of a non-market economy was included in Section 7 7 1(18)." The major change was
that this Act adopted the factors of production method as the primary method and the surrogate country
method as a secondary option.' This meant that the anti-dumping authorities would include the cost of
factor inputs actually purchased under market conditions, whether they were foreign or sourced from
China. The remaining factor inputs for costs that are not market-driven were to be obtained from surrogate
countries." However, gradually, realizing that certain economics were no longer pure non-market
economies, but that they were economies in transition, the DOC revised its approach so that, with respect
to China, although the Chinese economy was continually viewed as a non-market economy from a
macroeconomic perspective, it was also recognized that some sectors within China operated under market
principles. This was commonly referred to as the "Bubbles of Capitalism" approach.t Therefore if an
exporter could prove that be was operating in a "bubbk of capitalirm", rules applicable to non-market
economies would not apply to him. An exporter was taken to be operating in such a bubble if he could
prove that all his factor inputs were at market prices, whether they were from within China or from abroad.
However, from 1995 onwards, the authorities have made the test for allowing a non-market economy to
claim market economy status stricter. A country can disprove its non-market economy status only if it can
prove that government involvement in setting the price and volume of production for the merchandise
under investigation is nearly non-existent; that private ownership characterizes the entire industry under
investigation, rather than just the producer in question; and that market-determined prices have been paid
As per Regulation 19 C.FR. section 353.8(s)-(c), issued by the Commerce Department, under the Trade Agreements
Act of 1979.
Bikyrks Fnm Qebchoslakia, 25 Fed. Reg 6,657 (Dep't Tress 1960) ("BkiY* Cae').
40 Fed- Reg 25,497 (Dept Treas 1975). In this case, the Treasury initially conducted proceedings relying on a
Canadian producer as a surrogate Thereafter, the Canadian producer ceased production and the Treasury was left
without a surrogate market economy manufacturer. Therefore, a different approach had to be devised.
Codified at 19 USC 5 1677(18)
"
Section 1677(18). Section 1677(18)(A) defines a non-market economy as The tw
"non-market eonomr emshy" mais
aayfregn wtnoy that the admistering atority dermines does nt epeaok on market piAipks of cart or praidag sinuure, so that
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for a significant portion of the inputs accounting for the total value of the merchandise.
If these criteria
are not satisfied, then a surrogate country approach is used, as in the Biclesfiuom C-echosovakiacase.'
Therefore, there is a strong presumption that even a transitional economy is a non-market economy until
the country under consideration discharges the burden of disproving that this is so. This is strongly
criticized from various quarters s , but unlike the EC, there is no enumeration of non-market economies.
Therefore, at least in this regard, the system is more flexible than in the EC or in India, where once a country
is enumerated, rigidity sets in and authorities are reluctant to remove the country from the list. However,
the contrary idea is that the United States authorities have followed an inconsistent and frequently modified
policy with regard to the same countries as opposed to the EC, where in spite of greater rigidity, policy has
been consistent. American law has come under criticism for being protectionist, and for not taking into
account changes in the transitional economies, though this criticism is probably truer of EC and Indian law,
because of the absence of periodic review provisions, as discussed earlier.
The Peculiar Accession of China
China's accession to the WTO is suigeneris. It is unusual because of its accession instrument, which is
unlike that signed by any other member country? The effect of this accession instrument is that China
has effectively agreed to be created as a non-market economy, even though it is now a member of the
WTO'; in essence, the instrument derogates from the most-favoured nation principle, which is the
foundation of the WTO.Y The roots of the terms of China's accession to the WTO can be found in
the Sino-US. Accession Agreement, which was signed between the US and China in 1999." Provisions
of this Agreement are incorporated in the Final Protocol of China's accession? Section 15 of Part I of
the Protocol deals with price determination in the case of China. The relevant provisions are Sections
15(a)(i) and (ii) and Section 15(d)."
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" Between January 1, 1995, and June 30, 200i, even as China stood on the threshold of WTO membership, the
iaximum numbers of arid-dumping cases (229 cases) were initiated against it. See IPTO Anti-daping StaOics, at
http://wwwwtcoorg/english/tratop-e/adpse/adpstartablc.htm
(last visited Oct. 3, 2002).
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It is dear from these provisions that the sectoral approach is acceptable; therefore, clearly, China is no
longer treated as a non-market economy, but as a transitional economy Market economy status has to be
determined with regard to a particular industry. In any eventuality in fifteen years, China is to be treated
at par with other WTO nations, i.e. it will be considered a full-fledged market economy. As per Section
15(a)(i), if the Chinese producer can "ckar# shoW' that market economy conditions prevail, then the
normal rules under the Anti-dumping Agreement shall prevail. The standard of proof required to
establish market economy conditions is not mentioned. This is likely to be the first controversial area.
Another controversial area is likely to be the nature of the methodology mentioned under Section
15(a)(ii). Most countries will, in all probability, continue to use the methodology already established
under national laws for the treatment of non-market economies. However, now there is recourse open
to China in the form of approaching the WTO Dispute Settlement system. The EU has sought to give
expression to the unsaid understanding that all WTO countries are market economies through the
Proposal for a Council Regulation Amending Regulation 384/946.2 However, ultimately, the case-bycase assessment approach has not been eliminated in investigations concerning China. Therefore, there is
actually no substantial change in China's status, and hence, China's membership of the WTO is not a
proclamation of its status as a market economy.

Conclusion
Special rules to deal with dumped imports from non-market economies are absolutely essential; the
absence of such rules could defeat the purpose of anti-dumping rules, because low costs and prices due
to subsidies and government intervention within these economies would make it impossible to prove
that the goods are being exported at a price below normal value. However, the anti-dumping law as it
exists today, in various countries such as India, the United States, and the EU nations, with regard to
these economies, has some serious shortcomings. The first and most serious flaw within the European
and Indian systems is that once a country is deemed a non-market economy by the authorities, it is
compulsorily treated as such. 3 Sometimes, lower internal costs and prices may not be the result of
government subsidies, but may be because of market forces; this may as well happen in a market
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economy. However, since this will be happening in a non-market economy, an anti-dumping duty will
be levied. However, the rationale in support of this system is that this flaw is largely counterbalanced by
the time and effort saved in having to do a case-by-case analysis in each case as in the American system.
Therefore, in effect, a cost benefit analysis is done, and enumeration is considered an efficient system for
dealing with non-market economies.
The second flaw is that anti-dumping laws are not designed to deal with products from transitional
economies, which reflect market forces to some degree. This is a consequence of the first flaw, because it
is necessary to determine whether a non-market economy has graduated to being a transitional economy
at some point of time. Provisions with regard to non-market economies are imprecise in most legal
regimes because a lot depends on the discretion of the authority which makes the enumeration, as in
India and the EC countries, or on the discretion of the authority making a case by case application, as
with the DOC in the United States.
Though Indian law has incorporated special provisions with regard to Russia, and China till its entry
into the WTO, determining where government intervention ends and market forces begin to operate is
a highly subjective assessment. For a company in a non-market economy country to warrant separate
treatment, eight factors have to be satisfied in the European system." To a large extent, these factors are
excessively restrictive, and not all companies in market economies may satisfy these criteria." However,
in the absence of any specific provisions, countries are free to employ wide discretion with regard to
non-market economies, and these methodologies then become hard to challenge internationally
Apart from these major flaws, two minor procedural problems concern the time period given to foreign
exporters to respond to the choice of the analogue country, which is short', and the problem of
obtaining information from analogue countries, where producers fear that this information might be
used against them at some later point.. This reluctance on the part of the analogue country can pose a
serious problem for the calculation of normal value. In addition to this, as discussed earlier, another
flaw is the ignoring of competitive advantage. The treatment of non-market economies needs to be
assessed keeping in mind that many of these countries are hardly non-market economies in the strict
sense of the term. They are more in the nature of transitional economies, as is recognized by the terms
and conditions under which China has been allowed to accede to the WTO. China's unusual terms of
accession attempt to strike a balance between the political necessity to grant China membership of the
WTO and the economic necessity for member states to protect their domestic industries.
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